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With the coming of tropical heat and frantic pre-holiday time, we bring you our refreshing employment law news. This
time, we shall start with the government decree on the amounts exempt from garnishment which should motivate
those in debt to increase their income in order to satisfy the creditor as well as draw debtors form the shadow econo-
my. Next, the necessary implementing law concerning GDPR was finally adopted but as we have already dis-

cussed, it shouldn’t affect the world of HR much.

Of course, we will have a look at the new case law — particularly two very interesting decisions of the Supreme Court
- the first concerns non-competition clause while the second discusses aspects of dependent work and the dif-
ference between employees and contractors — and one decision of the Constitutional Court concerning admis-
sibility of using CCTV as an evidence of a breach of employees’ duties.
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AMOUNTS EXEMPT FROM GARNISHMENT -

WORK MOTIVATION FOR DEBTORS?

While the amendment to the Insolvency Act is being
prepared, a discussion on the so-called “amounts ex-

empt from garnishment” arose.
These are amounts which can’t be
deducted from an employee’s sala-
ry. At the beginning of April, an
Amendment Decree No. 595/2006
Coll., on amounts exempt from
garnishment was published, be-
coming effective on June 1, 2019.

The amount exempt from garnish-
ment is too low in comparison with
inflation, experts say. The current
amount which can be deducted
from a salary doesn’t motivate the
debtor to increase their income in
order to pay their debts. This leads
to the debtor escaping to the
shadow economy where they can
actually boost their income.

What changed then? And will it
work?

Lawmakers to change the method
of calculating this amount. So far,
the non-deductible amount con-
sisted of the living wage and nor-
mative housing costs. Now, after
the Amendment, this amount will
be doubled, making for a rather
significant change. This develop-
ment is welcomed mainly by or-
ganizations focused on helping
people in need (primarily, helping
them financially); the Czech Asso-
ciation of Creditors also consid-
ered the change as a positive one.
Debtors admitting their income
truthfully should be left with much

more money now and they should be more motivated to
earn more — the author of the Amendment expects
debtors to take more demanding and more rewarding
jobs, to work more of them, to work over-time or at night

Your training with ,,P*

13.6.2019

17.7.2019
18.7.2019

28.8.2019
29.8.2019

inars

GENERAL DATA PROTECTION REGULATION

RANDLS TRAINING ()

4

We would like to invite you to attend our
upcoming workshops:

Amendment to the Slo-
vakian Labor Code in

practice
Dusan Nitschneider

SUMMER SCHOOL in
July

Natasa Randlova / Michal
Peskar / Hana Habartova
/ Alexandra Knoblochova

SUMMER SCHOOL in
August

Natasa Randlova / Michal
Peskar / Hana Habartova
/ Alexandra Knoblochova

The above workshops are held in Czech,
but if you would like to hold a work-
shop in English for your company,
please contact us!

Further information about individual sem-

be found at

www.randlstraining.com. You can sign

up for training at training@randls.com.

In connection with the General Data Protection Regula-
tion and the Directive 2016/680, the new Act No.

110/2019 Coll. was adopted and at
the same time entered into force
on April 24, 2019 - almost 11
months after the GDPR took effect

The Act doesn’t include the articles
of GDPR (as the GDPR is directly
applicable anyway), though it ad-
justs certain aspects which the
GDPR allows member state law-
makers to adjust. For instance, it
mentions some exceptions from
the obligation to inform and the ob-
ligation to notify, an adjustment of
a child’s capability to agree with
the processing of their personal
data or exceptions from the obliga-
tion to notify of a breach of security
of personal data.

Among other things, there is an in-
teresting, yet controversial, ad-
justment ruling that the Data Pro-
tection Authority shall not impose a
fine if the controller (or the proces-
sor) of the personal data belongs
to a public authority. This leads to
an imbalance between private sub-
jects whose fines can be as high
as EUR 20 million (or 4% of their
annual revenue if the company in
question is active internationally),
and public subjects who shall not
be fined at all.

The Act also sets conditions under
which the Office for Protection of
Competition shall operate, thereby

cancelling current Czech law — Act No. 101/2000 Caoll.,

etc. However, it still remains to be seen whether those
who already are a part of the shadow economy will be
motivated enough to change their ways. Many would
prefer some kind of a proportionate amount rather than

this fixed one.

on personal data processing. You may remove any ref-
erence to this act from your documents concerning per-
sonal data protection (e.g. information for employees,
internal rules on personal data protection etc.).


http://www.randls.com/
http://www.randls.com/
http://www.randlstraining.com/
mailto:training@randls.com

NON-COMPETITION CLAUSE

Supreme Court ruling File No. 21 Cdo 5337/2017
Description of the case

An employer and an employee agreed on a non-
competition clause. The employee was therefore
bound not to perform work which would be the
same as the one he performed or which would pose
competition for his former employer. However, the
employee started to work for a different company
whose object of activity was the same as that of the
employee’s former employer who then claimed that the
clause was therefore breached.

Decision of the Supreme Court

The Supreme Court decided that the fact that the em-
ployee performs work for an employer whose object
of activity is the same as of the former employer,
doesn’t automatically mean that the employee actu-
ally performs work matching the employer’s object
of activity. Therefore, it isn't a breach of the non-
competition clause if the employee performs work unre-
lated to the object of activity of his new employer,
meaning he can’t utilize the information or technological
procedures he learned from the former employer.

In practice, this decision may unfortunately affect em-
ployers negatively — following non-competition clauses
had already been hard enough for employers to moni-
tor. Now it is not enough to prove that an employee
works for a company of the same object of activity —
employers will now have to prove that the actual per-
formance of work is identical; this kind of detective work
may prove impossible.

PERFORMING WORK OUTSIDE THE CONTRACT

Supreme Court ruling File No. 1 Ads 437/2017
Description of case

The company offered its employees work outside their
existing employment relationship. They used work con-
tracts, underlease or loan agreements. This resulted in
the Labour Inspection fining the company for illegal
work. The Inspection found that the employees didn’t
perform the work freely but only at the company’'s
command. Moreover, the company provided capital,
equipment and conditions for the work — therefore the
requirements and characteristics of dependent work
were met.

Decision of the Supreme Court

The Supreme Court agreed that it is not only the form of
contract that should be investigated — in addition, it is
crucial to look into the actual character of the work per-
formed. From the Inspection’s findings, the Court con-
cluded that the persons presenting themselves as con-
tractors were, in fact, employees of the company. There
was no difference whatsoever between workers em-
ployed and workers under work contracts or other
agreements; none of them had work hours set for them.
In conclusion, it is not enough to put the work per-
formed for the company under different types of agree-
ment. On the contrary, the work performed must not
bear aspects of dependent work which can be per-
formed only by employees.
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CCTV EVIDENCE AGAINST EMPLOYEE

Judgment of the Constitutional Court /. US 3900/18
Description of case

An employer decided to fire an employee for a system-
atic failure to comply with duties related to the work per-
formance. The employee sought annulment of the ter-
mination at court but without success. The primary evi-
dence against the employee was the surveillance sys-
tem in the store where she worked. The records
showed the employee spending more time chatting with
acquaintances rather than working. However, the em-
ployee claimed those records where illegal and should
not be relevant in a court.

The decision of the Constitutional Court

The Constitutional Court did not find the records to pose
breach of constitutionally guaranteed rights. It held that
the lower courts have already solved the case by ruling
the same — the records were legal.

CJEU - FIXED VS. ROLLING REFERENCE PERIOD

A major change in our understanding of the so-called
“reference period” is brought by the judgment C-254/18
of the Court of Justice of the European Union.

The judgment discusses interpretation of certain articles
of a European regulation concerning working hours.
This regulation sets the maximum average daily work-
ing time to 48 hours and allows the member states to
lay down a reference period to determine the average
daily working time. This reference period shall not ex-
ceed 4 months (or 6 or 12, in certain cases). According
to the Czech Labour Code, this should be about 26
weeks (or 52 in certain cases). The question was
whether these reference periods shall be determined on
a fixed — with clear beginning and ending date — or on
a rolling basis — the period’s beginning and end would
move with time.

The Court held, among other things, that the articles
“...must be interpreted as not precluding national leg-
islation which lays down, for the purpose of calcu-
lating the average weekly working time, reference
periods which start and end on fixed calendar
dates, provided that that legislation contains mech-
anisms which make it possible to ensure that the
maximum average weekly working time of 48 hours
is respected during each six-month period strad-
dling two consecutive fixed reference periods.”

This judgment will affect Czech employers greatly. To
follow this ruling, employers will have to check the av-
erage daily working hours every week, when using the
reference periods, instead of monitoring only a certain
period, e.g. from January 1 to July 1. This will be a ma-
jor obstacle, especially for areas focusing on seasonal
work where the common practice is to compensate pe-
riods of no work whatsoever with periods consisting of
intense work. This will be no longer possible.
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The information included in this material is for informational purposes only. Before applying this information to a specific

case, we recommend seeking an independent lawyer.
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